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A Message from the

Editor

If you’ve read my online bio, you know I’'m originally from North Carolina.
What my bio doesn’t say is that I grew up in rural Southeastern NC where many of
my relatives raised tobacco and my hometown, Bladenboro — which was founded
in 1903 and covered all of two square miles — had one stoplight and a population
that remains fairly consistent today at around 1,700. My mother owned and operated the local True Value Hardware (just outside
the town limits on the bypass) and my brother and I were stocking shelves and helping customers before we learned to write in
cursive — not that his penmanship was ever anything to brag about.

Mother’s clientele consisted mainly of hard-working country folk — dusty farmers forever in need of a thingamajig, doohickey
or whatchamacallit. Her humble establishment was also frequented by cotton mill workers, school teachers, preachers, mechanics,
the rare electrician and plumber, a slew of do-it-yourselfers and, of course, the never-ending supply of “kin” — blood relatives,
like it or not. Many of her established customers lived in the surrounding county, a farm-washed area of more than 800 square
miles and 30,000 people.

I’'m the product of a public school education, a community that rarely locked its doors and firm, yet reasonable parents
who believed in hard work, polite children and church on Sundays. I’ve shelled butterbeans, shucked corn, dropped tobacco
plants, stacked firewood and mowed miles of grass. In addition to playing on the volleyball team, I drove a school bus with a
manual transmission my junior and senior years of high school. (Yes. I really did.) Mine was a charmed childhood and so I’'m
appreciative of my rural roots ... and I will always have a special affinity for small towns.

Alabama is similar to North Carolina in many ways, particularly in that it’s a state of small towns and downtowns. Out of
465 incorporated municipalities in 67 counties, 64 percent of Alabama’s municipalities have a population of less than 2,000.
That percentage increases to 82 percent when we include municipalities with a population of 6,000 or less. (No wonder I’ve
always felt at home!) However, small doesn’t mean inactive. Not by a long shot. I’ve no doubt great things are happening in
many of Alabama’s communities. Therefore, I encourage a// our municipalities, regardless of size, to enter the League’s 2008
Municipal Achievement Awards.

This program is designed around excellence in local government and recognizes successful, innovative municipal projects
that improve the quality of life for citizens and add value to the community by establishing partnerships and building community
support. Every League member municipality is eligible to enter. If your municipality’s population is less than 20,001, you have
the choice of competing in either a population or subject category. Municipalities of more than 20,001 must compete in one of
four subject categories: Economic Development, Public Safety, Public Works or Public Service.

Achievement award winners will enjoy statewide recognition at the League’s 2008 Annual Convention in Birmingham this
May. In addition, winners will be featured in a video shown at Convention, spotlighted in this publication and given a plaque
recognizing their accomplishment. Entry forms and brochures were mailed to mayors and clerks the week of September 10%.
An entry form has also been included on page 23 of this publication and a complete packet can be downloaded from our website
at www.alalm.org. All entries must be received in the League’s office by 4:30 p.m. on December 3, 2007.

This is also my last time to remind you to send your pictures in for the League’s inaugural “Municipal Photography Contest.”
The deadline is November 16" and the winning photo will be featured on the cover of the League’s 2008 Annual Directory and
Vendor Listings which is distributed each year in January. Complete information is posted on our website at www.alalm.org.

I’ll close by congratulating Mayor Jim Byard and the City of Prattville for landing the state’s first Bass Pro Shops — what
has already become a true destination experience. The company’s 27 stores in 17 states and Canada currently attract 75 million
visitors annually from all over the United States as well as many foreign countries. I bet you can even find a thingamajig or a

whatchamacallit somewhere on the premises! C
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NLC Congress of Cities Scheduled for

November 13-17 in New Orleans

The 2007 Congress of Cities and Exposition will be held
November 13-17 in New Orleans and is the National League
of Cities most important annual conference drawing more
than 4000 local elected officials every year. In the past the
conference has been held the first week of December. This
year, the conference will be held in early November. It is a
chance for local elected officials to share ideas about how
to make their communities better for their citizens.

This year’s conference offers a unique opportunity to
view the rebirth of a community devastated by a natural
disaster. Witness the dedication and determination of local
leaders and citizens first hand and see how far the host city of
New Orleans has come. Hear the stories, visit the restoration
zones, and learn about the recovery process from people who
lived through it and rose above it. Delegates will see first
hand how a city has dealt with a monumental catastrophe
and come back stronger and better than ever.

Who Should Attend and Why

Whether new or veteran, all elected and appointed
officials, and municipal employees and state league
members should attend this conference. This comprehensive
professional development opportunity offers a unique mix
of general sessions, conference workshops and networking
sessions aimed at providing the insight and tools needed
to solve your cities problems. Hear from high profile
national speakers, discover new approaches to leadership
and governance, and gain access to a broad network
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of information and resources, and network and share
experiences with other local elected officials from around
the country. Help solve your cities problems by sharing
ideas and networking with peers.

Alabama has always had one of the largest delegations
in attendance at NLC’s Congress of Cities. This year, we
celebrate a first in our state’s history as Councilmember
Cynthia McCollum of Madison is elevated to the position
of NLC President. I know you join me in congratulating
Cynthia as she begins her year at the helm of the oldest
and largest national organization representing municipal
governments throughout the United States. The Alabama
Reception will be held from 5:30 to 7:00 p.m. on Friday,
November 16™ in Grand Ballroom A of the Hilton New
Orleans Riverside Hotel. NLC officers and board members
as well as the League directors and presidents from other
state leagues will be invited to join us at this special
reception in honor of Cynthia. Please plan to attend.

This year’s spouse and guest tours offer a unique
insight into not only the culture of New Orleans, but
the post-Katrina rebuilding and will give participants a
perspective on hurricane Katrina, both from the destruction
as well as the rebuilding aspects. The New Orleans spouse
and guest tours will prove to be both entertaining as well
as informative.

If you have not yet registered for the 2007 Congress of
Cities, visit the NLC website at www.nlc.org ASAP! I
look forward to seeing you in New Orleans! m
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Municipal Overview

Suggested Procedures for
Purchasing from the
U.S. Communities Program

Perry C. Roquemore, Jr.
Executive Director

Last month President Sonny Penhale announced the League’s latest program — U.S. Communities. This
program provides Alabama’s cities and towns with the opportunity to piggyback on competitively bid contracts,
take advantage of the enormous collective purchasing power of public agencies nationwide and leverage these
savings to their own advantage.

Section41-16-51(16), Code of Ala. 1975, and Attorney General Opinion 2007-011 give Alabama municipalities
authority to use this program provided certain criteria are met. Such purchases may only be made if all of the
following occur:

a. The goods being purchased are available as a result of a competitive bid process approved by the Alabama
Department of Examiners of Public Accounts for each bid.

b. The goods are either not at the time available on the state purchasing program or are available at a price
equal to or less than that on the state purchasing program.

c. The purchase is made through a participating Alabama vendor holding an Alabama business license if
such a vendor exists.

In order to help you use the U.S. Communities Program, I want to provide you with a listing of company
contracts that are NOT available on the state bid list as well as companies that have provided the Examiners
of Public Accounts with a letter pledging to sell their products to Alabama entities at either the state bid price
or the US Communities price, whichever is lower. We also provided a simple set of suggested procedures for
making purchases through this new program. You are encouraged to make purchases from any of the companies
on this list, if they meet your needs.

Please feel free to contact Carrie Banks at the League (334-262-2566 or carrieb@alalm.org ) or Marc Shapiro
at the National League of Cites (202-626-3019 or shapiro@nlc.org) with any questions.

Suggested Procedures for Using the U.S. Communities Program

1. Enroll in the national purchasing cooperative (U.S. Communities) by logging on to the website (www.
uscommunities.org) and following the procedures outlined in “How do I use?”

2. Review the items and contracts on the website so that you are familiar with

the items that may be purchased on this program.

3. Place a copy of the letter you received from the League in your files to be reviewed by your auditors.

4. Before placing an order, review the information provided by the League to determine whether the state has
a state contract for the items you wish to purchase. If the items you wish to purchase are not on the provided list,
log onto the website maintained by the State of Alabama (www.purchasing.state.al.us) and review the “List of

continued page 9
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active State Contracts” to determine if the State of Alabama has a contract for the items you wish to purchase.

5. If the State of Alabama DOES NOT have a contract for the items you wish to purchase, or if the company
has pledged to sell the items at a price that is equal to or less than the state bid price, make a note of that fact in
your file and order your items from U.S. Communities.

6. If the State of Alabama DOES have a contract for the items you wish to purchase, you need to make a
note of the price of the items and compare that price to the price available on the U.S. Communities program.
If the U.S. Communities price is lower, you should make a note of the price in your file and order your item
from U.S. Communities.

7. All of the information outlined above should be maintained in a file for review by the city’s auditors for
a minimum of seven years.

Companies Participating in the US Communities Purchasing Program For Which There is No State Bid*
or For Which the Company Will Honor the State Bid Price **
(*no state bid for this item; **companies that will honor the state bid price)
Homeland Security* — Hagemeyer NA
Park and Playground Equipment®* — Gametime, Landscape Structures and Little Tikes Commercial
Carpet and Flooring* — Milliken Carpet
Physical Education Supplies* — Sportime
Janitorial Supplies* — Zep
Maintenance, Repair and Operating Supplies* — Home Depot Supply/The Home Depot
School-related Furniture** — Virco
Office Furniture** — Haworth, Herman Miller, Steelcase and Knoll
Electrical and Data Communications (including light bulbs, etc.)** — Graybar

READ THIS!

ALL municipal business license ordinances must be in compliance with the Business
License Reform Act on or before January 2008.

A summary of the law as well as a suggested ordinance and other information is
available at the League’s website: www.alalm.org. Please check the webpage
regularly for updates. If you need further assistance, contact a League attorney at
334-262-2566 ASAP.
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Southland International
Trucks, Inc.

Southland International Trucks has been awarded
the majority of the State Contract for truck chassis
GVWR 19,000 Ibs. and above!

All state, county, and local
governments may now
purchase off the State of
Alabama contract without
going to bid! Start saving
money today!

Montgomery
(334) 832-4102
Homewood
(205) 942-6226
Tuscaloosa
(205) 556-4343

Decatur
(256) 350-5600

Huntsville
(256) 859-0346 http://Iwww.purchasing.state.al.us




Working with the Municipal Attorney

What role does the municipal attorney play in your city
or town? Is the attorney contacted on a regular basis and
kept apprised of what’s going on in the community, or is the
municipal attorney only contacted when there’s a crisis? The
municipal attorney can — and should — play a valuable role
in helping a municipality carry out its responsibilities and
accomplish its objectives in a lawful manner. This article is
designed to help officials and employees better understand
who the attorney is and what the municipal attorney does, as
well as offer some practical advice for using the municipal
attorney more effectively.

‘Who is the municipal attorney?

This question may not be as easy to answer as it seems.
Consider just how many attorneys municipalities use
for various purposes. At different times and for different
reasons, one municipality may employ an attorney for a
bond issue, several attorneys to handle various litigation
issues confronting the city, attorneys who are familiar with
specific types of development programs or contract issues
or an attorney for personnel issues. The mayor may have
an attorney, while the council has a separate attorney. And
the list goes on.

Is one of these the municipal attorney or is it someone
else?

The answer, of course, is that all or any one of these
may be the municipal attorney. Often, a municipal attorney
is called on to be familiar with the aspects of a broad range
of issues that can confront his or her client, the municipality.
It is not an overstatement that a municipal attorney probably
has to confront, on a daily basis, a broader range of legal
issues than attorneys practicing in almost any other field.

The answer varies to some extent from municipality to
municipality. As a starting point for this analysis, Alabama
law does not require that a municipality hire an attorney.!
The League, however, strongly encourages every municipality
to have an attorney, either in-house or on retainer (the well-
known “out-house attorney”) who can be called on for
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The Legal Viewpoint

By Ken Smith
Deputy Director/General Counsel

regular advice. It is advisable that either at or soon after the
organizational meeting, the municipal appointing authority
obtains the services of an attorney and designates that person
as the municipal attorney.

This attorney may or may not regularly attend council
meetings or meetings of municipal boards and committees,
but, in any case, should be expected to be available to
answer and/or research questions the municipality needs
to have resolved. Legal questions often depend on local
factors and concerns a local attorney can investigate and
research. It is difficult to imagine that any municipality
could effectively operate very long without the assistance
of a local attorney.

Thus, the quick answer to the question of who is the
municipal attorney is that he or she is the person designated
for this role by the appointing authority.

Due to the broad range of issues that can confront
a municipality, the practice of municipal law requires
attorneys to acquire at least a working knowledge of nearly
every legal arena. Municipal lawyers can be expected to
answer questions in every field, ranging from criminal law
to bankruptcy. Thus, municipal attorneys must attempt to
familiarize themselves with all other practice areas and keep
up with current developments. Of course, it is impossible to
have intimate knowledge of every court decision, Attorney
General Opinion, statute and regulation affecting all
operations of municipal government and, therefore, a wise
municipal attorney will, when appropriate, encourage the
municipal client to engage other attorneys or firms with more
expertise to handle certain issues. An experienced municipal
attorney recognizes his or her limitations and can advise the
client when it should seek outside representation.

Municipal law is often quite complicated and there may
be no clear-cut answer to a city’s question. The attorney
may have to examine city ordinances; the city charter; state
statutes covering the form of government for a city; general
statutes covering municipal government; state statutes on the
particular legal issue(s); and/or appellate court opinions on
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the issue(s) involved. Simple facts can alter the attorney’s
opinion. Tracking down, sorting out and evaluating all
the authorities can take a lot time and study and the “final
answer” may still not be clear. Or the “legal” answer may
seem to defy common sense. For instance, one lawyer
recounted a story concerning a member of the public who
complained during a meeting about stray cats getting into
her garbage. She wanted to know why the City’s ordinance
against roaming dogs couldn’t be used to deal with the
problem. An elected official explained that “a cat is not
a dog, isn’t that right, City Attorney?” In this particular
instance, the City’s existing dog ordinance defined “dog”
by incorporating by reference the definition of “animal”
appearing in the old State rabies statute, which included cats
in the definition. Therefore, the City’s ordinance did, in fact,
define “dog” to include “cats.”

So, designating a municipal attorney doesn’t prevent
the municipality from hiring other attorneys for specific
purposes. In some instances, the municipal attorney may
have a conflict. Or, the attorney may have to urge an
employee or official to hire their own attorney because
the interests of the municipal client and the individual are
different. Or, the municipality may simply want different
attorneys to handle different aspects of the municipality’s
legal business.

Who Appoints the Municipal Attorney?

In Opinion 90-00173, the Attorney General ruled
that the council appoints the municipal attorney, “unless
that position is covered by a civil service system or some
uncodified provision of law.” This answer, though, needs a
more complete explanation.

Some municipalities have their own legislatively
passed acts spelling out who makes the appointment of the
municipal attorney. These are the exception, though, not the
rule. General Alabama law does not explain who appoints
the municipal attorney. And, again, the answer will vary
from municipality to municipality.

Unless the council has removed this power by a general
and permanent ordinance, most municipal employees are
hired by the mayor pursuant to Section 11-43-81, Code of
Alabama, 1975. At the same time, though, the council has
the authority to approve municipal contracts by virtue of
their authority to control municipal finances and property
under Section 11-43-56 of the Code.

Most municipal attorneys are appointed pursuant
to contract; they are not considered employees of the
municipality. These attorneys represent other clients, and
the municipality is merely one of these clients. In this case,
the municipal attorney is appointed by the council.

On the other hand, in a few municipalities, most often
municipalities that are larger in population, the attorney is
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an employee. The position is created in the municipal civil
service or other personnel rules and a person is hired to fill
the job. In these instances, the attorney would be appointed
as are all other municipal employees, unless some specific
exception for this position exists. Since this is most often
the mayor, the municipal attorney would be appointed by
the mayor.

Who Does the Municipal Attorney Represent?

Although many lay people never consider this issue, a
municipal attorney must always keep in mind just who he
or she represents. Are the individual public officials (mayor
and councilmembers) the clients? Is the “public” the client?
Is it the corporate entity itself? Does the answer vary based
on the circumstances? How this question is answered can
alter the way in which the attorney confronts municipal
legal problems.

Municipal attorneys, like all attorneys, are governed by
the ethical standards of the profession. In Alabama, these
standards are contained in the Rules of Professional Conduct
of the Alabama State Bar. Rule 1.13(a) states that “A lawyer
employed or retained by an organization represents the
organization acting through its duly authorized constituents.”
The Comments to this Rule provide that “An organizational
client is a legal entity, but it cannot act except through
its officers, directors, employees, shareholders and other
constituents.” The constituents are defined as the “officers,
directors, employees and shareholders ... of the corporate
organizational client.” Thus, although the organization
itself is the client, the attorney’s immediate duty seems to
be toward the officers themselves.

The Comments also make clear that this Rule applies to
government lawyers as well. The Comments note, though,
that “when the client is a governmental organization, a
different balance may be appropriate between maintaining
confidentiality and assuring that the wrongful official act
is prevented or rectified, for public business is involved
... Therefore, defining precisely the identity of the client
and prescribing the resulting obligations of such lawyers
may be more difficult in the government context. While in
some circumstances the client may be a specific agency, it
is generally the government as a whole.

Despite the fact that the attorney’s initial ethical
obligation is to the mayor and councilmembers, the Rule
states that if one or more of these officers plan to act in a
manner that the attorney believes will be harmful to the
organization, the attorney must take action to protect the
organization. The Rule provides:

“(b) If a lawyer for an organization knows that
an officer, employee or other person associated with
the organization is engaged in action, intends to act or
refuses to act in a matter related to the representation
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that is a violation of a legal obligation to the
organization, or a violation of law which reasonably
might be imputed to the organization, and is likely
to result in substantial injury to the organization, the
lawyer shall proceed as is reasonably necessary in the
best interest of the organization. In determining how
to proceed, the lawyer shall give due consideration to
the seriousness of the violation and its consequences,
the scope and nature of the lawyer’s representation,
the responsibility in the organization and the apparent
motivation of the person involved, the policies of the
organization concerning such matters, and any other
relevant considerations. Any measures taken shall be
designed to minimize disruption of the organization
and the risk of revealing information relating to the
representation to persons outside the organization.”

The Comments suggest that if the lawyer fears that an
action will result in substantial injury to the organization,
the lawyer should first ask the officer to reconsider his or
her decision. Failing that, the lawyer’s next action may be
to “have the matter reviewed by a higher authority in the
organization.” This, of course, is somewhat confusing in
the case of a municipality. If an individual councilmember
wants to take some action, then the higher authority would
be the council as a whole.

But what about actions of the mayor? The council has
no direct supervisory role over the mayor, so even referring
this matter to them may not correct the situation. Neither
the Rule nor the Comments provide much guidance on how
the attorney should proceed in this instance, concluding only
that, ““At some point it may be useful or essential to obtain
an independent legal opinion.”

This Rule specifically preserves the duty of
confidentiality that a lawyer owes a client. Additionally, the
Comments to Rule 1.6, state simply that, “the requirement
of maintaining confidentiality of information relating to
representation applies to government lawyers who may
disagree with the policy goals that their representation
is designed to advance.” The Comments to Rule 1.13,
though, do seem to allow for some slight lessening of
the standard since “public business is involved.” The
Rule itself, though, makes no exception. But to whom is
the duty owed? Based on Rule 1.13, the attorney’s first
obligation seems to be to the individual officers, unless the
action would substantially injure the organization. In that
case, the attorney owes a duty to the organization since
the Rule notes that the lawyer should bear in mind “the
risk of revealing information relating to the representation
to persons outside the organization” when attempting to
prevent the harm.

Individual officers and employees are not the attorney’s
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client. Officials and employees should not attempt or expect
to persuade the municipal attorney to act in a manner that is
inconsistent with the attorney’s obligation to the client, the
municipality. The attorney’s interest must be to represent
the municipality to the best of his or her ability. At times,
the municipal attorney may not be able to keep everything
he or she is told confidential. This may arise when the legal
interests of the municipality and those of the individual differ.
At these times, the attorney may even have to encourage the
individual to seek independent legal representation.

This is not meant to discourage full and complete
discussions with the attorney. It is clear that sometimes the
attorney will ask you to reveal information that you may
find embarrassing or possibly even irresponsible; however,
if you want your attorney to adequately represent you, you
must be willing to reveal any and all pertinent data, even if
to you the information seems completely irrelevant. Legal
answers can often depend on minute facts that, to a lay
person, seem private or unrelated, so a lawyer will often be
forced to seek this information, sometimes even if he or she
can’t fully identify how it will impact the issue. No lawyer
wants to have something revealed to them for the first time
by opposing counsel during a trial.

It seems that this should go without stating, but it is
human nature to want to look good. Everyone wants to put
the best spin on stories that involve them. Remember, though,
that when confronted with a legal issue, your lawyer is not
asking questions in order to embarrass you. Your lawyer
is trying to help you help him or her develop facts so that
he or she can better represent you. Questions asked by an
attorney are designed to obtain a// the facts. Concealed facts
tend to come to light anyway — often when raised in court
by opposing counsel with no time to adequately prepare a
defense. This is not a position you want your attorney in.

If you disagree with the advice your lawyer gives you,
explain to him why you disagree. You may be aware of
facts that might change the lawyer’s conclusion. Or, your
reasoning may alter the lawyer’s advice. On the other hand,
the lawyer may be able to convince you that his or her
guidance is correct by elaborating on the legal, political or
practical ramifications of a particular course of action.

The League urges officials and employees not to
disregard the lawyer’s advice without a full understanding
of the potential outcome and a willingness to assume the
risks pointed out to you by the lawyer. As one attorney said
he sometimes tells clients, “My job is to buy lunch and keep
you out of jail. If you insist on proceeding in this manner,
there will be no reason to make lunch reservations with me
next week.”

A municipality can only be adequately represented by
an attorney who is receiving full cooperation and assistance.
Thus, it is crucial that you trust the attorney you hire. If you
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don’t trust your attorney, you should find someone you do
trust. You must be willing to take advice from the attorney
and follow it.

The Spirit of Cooperation

As indicated, legal representation of a municipality is a
team effort. No lawyer represents any client alone. There are
many ways clients can assist their attorneys. For instance,
you can provide your lawyer with any and all paperwork you
have concerning the matter at hand. Your lawyer will need
access to all material, hardcopy or in electronic form, and
will need your assistance in locating this material. Search
your memory and files to be sure that all documentation has
been discovered. Documents you can’t locate have an odd
habit of turning up in the hands of the person who either is
or may soon be suing you. Similarly, let your lawyer know
about any witnesses to any events you’re describing, and
help your lawyer locate those witnesses.

Another tip is to make and keep readable records. Save
copies of important documents in an organized fashion.
Without documentation, proving an action becomes much
more difficult. Frequently, factual issues arise about whether
the municipality actually did take a particular course of
action. Sometimes, the reasons behind an action are crucial.
You can help your lawyer by documenting these facts at the
time they occur.

Avoid making statements to other people about an on-
going case. These comments, often made innocently, may
present a different view of facts or issues than your lawyer
wants to present at trial, and what you tell someone may be
used to contradict you on cross-examination. Remember,
you can think a thought as much as you want, but once you
say it, it’s said.

Keep your lawyer in the loop. Let him or her know of
any new developments on an issue. Discuss questionable
actions with your lawyer prior to taking them. This is one
instance when it is generally better to ask for permission
rather than forgiveness. Contracts, ordinances and other
written actions of the municipality should be reviewed by
your attorney before they are adopted or approved. The
League urges you to involve the attorney before taking
disciplinary actions against employees. There are many other
instances where your attorney may either urge you not to
act at all, or may be able to help you avoid some legal mine
fields along the way.

The old adage is worth heeding: An ounce of prevention
is worth a pound of cure.

More General Advice

When possible, get legal advice from your attorney in
private. Municipalities are public entities, so at times it may
be necessary, or even legally required, that the advice you
want has to be asked for during a public meeting. If so, try
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to avoid putting the attorney in a situation where the answer
must be provided immediately. If the question concerns an
issue where the answer is not readily clear, and the action
can wait until the next meeting, it may be appropriate to
let the matter lay over so the attorney can fully research it.
If an issue is going to be raised in an open meeting, try to
give your attorney notice so he can be prepared to respond.
This not only ensures the attorney has ample opportunity to
research and uncover the correct answer, it also gives him
or her time to defuse any political bombs that might arise
as a result of the current situation.

Even outside of a public meeting, be sensitive to your
surroundings when asking a question. This advice applies
equally to lawyers and their clients. Asking or responding to
questions in an inappropriate location can show a startling
lack of sensibility. Almost every lawyer has been asked legal
questions in unusual circumstances — in the bathroom or
while shopping, sometimes even within hearing of the very
people being discussed.

Similarly, avoid asking questions in front of a citizen or
constituent. In cases like this, an official may be putting the
attorney in the impossible position of trying to find some
way to avoid perpetuating a misstatement of law while at the
same time avoiding publicly embarrassing the official.

Don’t ask the attorney to resolve legal questions for a
constituent. This is wrong on many levels. Remember that
your attorney’s livelihood depends on clients and he or she
is representing you at the moment. If you ask the attorney
to work for a private citizen, he or she has every right to
send that citizen a bill for his time, potentially embarrassing
the elected official. Another problem raised by this is that
sometimes, the very question being asked requires an answer
that is not in the interests of the municipality. In this instance,
the attorney simply cannot respond and is put in the awkward
position of finding a graceful way to refuse to help, making
both the official and the attorney look bad.

When asking a question, your goal should not be to
prove your attorney wrong. You may have given the issue a
lot of thought. You may even have discussed it with friends
and family, or researched it yourself. If you have come to
a conclusion ahead of time, it may be appropriate to give
the lawyer your thoughts, then ask for his analysis. Not
doing this can have a number of adverse effects, such as
embarrassment, an appearance of incompetence, and a lack
of credibility — both for the questioner and the answerer.

Closely related to this is the situation where a client
asks the attorney a question then seeks the advice of another
attorney or of the League. While there may be valid reasons
to ask for a second opinion, try to avoid using lawyers to
second-guess each other. Warn the second lawyer that you
have already sought the advice of someone else, and let
them know what that advice was. This is simply common

continued on page 21
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LEGAL CLEARINGHOUSE

NOTE: Legal summaries are provided within this column; however, additional background and/or pertinent information
will be added to some of the decisions, thus calling your attention to the summaries we think are particularly significant.
We caution you not to rely solely on a summary, or any other legal information, found in this column. You should read
each case in its entirety for a better understanding.

ALABAMA COURT DECISIONS

Competitive Bid Law: A developer was not entitled to payment from a water utility system for work performed
under a contract for water services that was entered into in violation of the competitive bid law. Because the 1998 water
agreement involved a public-works project in an amount in excess of $50,000, the water system was required to advertise
for sealed bids before entering into the contract calling for it to expend public funds on the project. A contract for water
services that was entered into in violation of the competitive bid law was void in its entirety, and, thus, the contract was
not subject to severance of invalid provisions. Bessemer Water Service v. Lake Cyrus Development Co., Inc., 959 So.2d
643 (Ala. 20006).

Courts: Even assuming that a defendant waived his right to counsel when he fired his attorney on first day of trial,
the trial court was required to determine whether the waiver was knowing, voluntary, and intelligent, after advising the
defendant about the dangers and disadvantages of self-representation and informing the defendant that he had the right to
withdraw his waiver. Williams v. State, 958 So. 2d 911 (Ala.Crim.App.2006)

Courts: On appeal a Defendant who pled guilty was not entitled to dismissal of a Uniform Traffic Ticket and Com-
plaint (UTTC), even if the arresting officer lacked probable cause to affect an arrest and even if an arrest warrant separate
from the UTTC should have been obtained. The remedy would have been suppression of evidence, not dismissal of the
charge. An illegal arrest does not void a subsequent conviction, does not bar prosecution on a Uniform Traffic Ticket and
Complaint (UTTC) returned after the arrest, and does not entitle the accused to a dismissal of the charges against him.
Muldoon v. State, 959 So.2d 698 (Ala.Crim.App.2006)

Eminent Domain: Prejudgment interest begins to run on the date the condemnor posts bond on a prospective con-
demned property, unless the condemnor has taken actual possession of the property before posting bond, in which case
the prejudgment interest on the condemnation award begins to run on the date the condemnor took actual possession.
Samford University v. City of Homewood, 959 So.2d 64 (Ala.2006)

Magistrates: Substantial evidence supported a city personnel board’s determination, in a magistrate’s appeal of her
termination, that magistrate was negligent in failing to account for a traffic ticket issued by police officer. The law pertain-
ing to the disposition of voided traffic tickets was not ambiguous and municipal court had a firm policy set out in statutes
and court rules regarding the handling and disposition of uniform traffic tickets and complaints requiring magistrate to
assign a case number for the missing citation and allow the matter to proceed to municipal court, which policy she failed
to follow. City of Dothan v. Brackin, 959 So.2d 678 (Ala.Civ.App.2006)

Searches and Seizures: A defendant was entitled to return of items seized during the execution of a search warrant for
which no forfeiture proceeding was initiated, but he was not entitled to the return of property over which another person
had superior right of ownership. Lindsay v. State, 958 So.2d 346 (Ala.Civ.App.2006)

Streets and Roads: A county’s alleged failure to use a right-of-way, which was dedicated for public use as a road-
way, did not cause the right-of-way to be vacated. After there has been a proper dedication to the public, that dedication
is irrevocable and it cannot be altered or withdrawn except by statutory vacation proceedings. Pritchett v. Mobile County,
958 So.2d 349 (Ala.Civ.App.2006)
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Commercial Development Authority: Pursuant to section 11-54-186 of the Code of Alabama, the transfer from a
municipality to a commercial development authority, of land acquired from the state, and the subsequent transfer of the
land by the authority, is exempt from the competitive bid requirements of the Land Sales Act, codified at section 9-15-70
et seq. AGO 2007-131.

Conflicts of Interest: The Ethics Law does not repeal the prohibition in section 8.06 of the Mayor-Council Act of
1955 (Act 452) against members of the Birmingham City Council being employed by a corporation operating a public
service utility in the city. AGO 2007-130. Note: The Mayor-Council Act of 1955 (Act 452) applies only to the City of
Birmingham.

Employees: Section 11-40-22 of the Code of Alabama authorizes a mayor to provide up to $1000 in performance
awards to a municipal employee when the employee is recommended by his or her supervisor and is approved by the
governing body of the municipality. An employee incentive plan must state a quantitative amount that an employee can
earn, and the plan must be established prior to the beginning of the fiscal year. AGO 2007-129.

Fire Districts: A municipal corporation that annexes an entire fire district within Jefferson County must assume and
pay the district debt pursuant to Act 604 (1976). If a municipal corporation annexes only a portion of a fire district in Jef-
ferson County, the municipal corporation must agree that an amount be paid the district equal to six times the amount of
dues paid by the portion being annexed to the fire district the preceding year. Act 604 (1976) calls for the amount of money
to be paid, by either the annexing municipality or the property owners being annexed, to the fire district that previously
serviced the property being annexed. AGO 2007-128. Note: Act 604 (1976) relates to fire districts in any county that has
a population of 600,000 or more.

Gasoline Tax: A municipality may use the proceeds from a four cent gasoline tax to install speed bumps on streets.
AGO 2007-125.

Licenses and Business Regulations: A home repair or maintenance person not certified by the Alabama Plumbers
and Gas Fitters Examining Board is prohibited from performing plumbing or gas fitting, except the installation of wash-
ing machines and the installation and service work on appliances and fixtures such as dishwashers, ice makers, sinks,
faucets, and toilet tanks and bowls in accordance with section 34-37-15(a) (5) and (6) of the Code of Alabama. No such
person, firm, or corporation shall purchase a business license to do or perform, or to contract, direct, or superintend any
plumbing, gas fitting, or medical gas piping within any incorporated city or town or county of this state unless the person
has first received a certificate of competency from the examining board. AGO 2007-133.

Nuisances: A municipality can require the local revenue commissioner to add the costs of demolition of an unsafe
structure to the assessment and collection of ad valorem taxes and remit what he or she collects to the city if the city
elects to collect the costs of demolition in the manner prescribed by section 11-40-30, et seq., of the Code of Alabama.
AGO 2007-124.

Utility Boards: A municipal utilities board organized under section 11-50-310, et seq., of the Code of Alabama may
not increase the compensation of board members beyond the limits set by statute. Such board members may opt to re-
ceive directors’ fees in accordance with either section 11-50-15 or section 11-50-313 of the Code of Alabama. Although
compensation may be in accordance with either section 11-50-15 or section 11-50-313, compensation of directors of the
board that are not members of the city council is specifically limited in Macon County pursuant to section 11 of the Macon
County local amendments to the Alabama Constitution. Section 11-50-313 permits reimbursement for actual expenses,
but neither section 11-50-15 nor section 11-50-313 permit the board to receive an expense allowance. AGO 2007-126. =
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M un ICipa| Attorney continued from page 17

courtesy.

Obviously, these recommendations cannot always be followed to the letter. Sometimes, questions have to be asked
in public and need an immediate response. However, sensitivity to the reality of the complicated nature of municipal
law can help limit these instances, helping ensure all legal inquiries are adequately researched so all ramifications can be
considered.

Conclusion

The idea behind this article was that a fuller explanation of the crucial relationship between the lawyer and the client
can only help both parties better serve the public. Nothing included was intended to offend anyone. We all share a common
goal: making your municipality successful. Part of that is to make certain that all laws are complied with.

The League encourages municipal officials and employees to discuss expectations with their attorney, even before
hiring. This will help the lawyer understand exactly what the municipality wants the attorney to do. Do you want the
attorney at council meetings? Is the attorney expected to represent any municipal boards? Who can ask the attorney
questions on behalf of the municipality? These, and any other matters you can think of, should be part of the agreement.

The relationship, though, will probably change and develop over time. There may be other aspects of municipal
operations that officials feel need advice from the attorney. These matters can be dealt with as they arise.

Hopefully, this article has been helpful to both municipal clients and the attorneys who represent them. =

' Some municipalities are required to hire a municipal attorney by the specific legislation setting up their form of government. These
municipalities should refer to this legislation to determine the method of appointment and other aspects concerning the attorney.

AAMA FALL CONFERENCE
OcTtoBER 11 — 13, 2007

BAYy PoINT MARRIOTT RESORT
Panama City, FLORIDA

Alabama One Call

2204 Lakeshore Drive, Suite 112

Birmingham, AL 35209 CLE: This course or a portion thereof has been
Phone: 205-414-1846 approved by the Mandatory Continuing Legal
FAX: 205-414-1899 Education Commission of Alabama for a maximum

of 10.3 credit hours, including 1.5 hours of ethics.

E-mail: mdory@allcall.com
Website: www.allcall.com
Contact: Michele Dory

Visit us online for agenda and
registration information at www.alalm.org!

Alabama One Call Is a non—proﬁt organization LOCAL GOVERNMENT CORPORATION
established to provide a centralized one call Providi
roviding Hardware and Software to Local Governments

notification systems as a means to safeguard against for over 30 years!
injury and loss of life, to protect public services
and to prevent damage to underground facilities by
providing for prior notification of excavation and

demolotion activities. Notification to underground Financial Management ~ Revenue Management ~ Document
. R o Management ~ City Court Management ~ Hardware and
facility owners is required by Alabama Act 94- Networking Solutions ~ Software Support and Training

487. Solutions

Vendor Profiles are included in the League’s premium 714 Armstrong Lane ~ Columbia, TN 38401
advertising packages. For more information on purchasing Phone: ?00'381"?540 Fax: 931-381-0678
a package, contact Laura Anne Whatley at 334-262-2566 or Email: marketing@localgovcorp.com

lauraw@alalm.org. www.localgovcorp.com

ALABAMA MUNICIPAL JOURNAL ¢ October 2007 21



Defibrillators to
the Rescue
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2008 MUNICIPAL
ACHIEVEMENT AWARDS

Please check only one box in one category
(you cannot enter in both categories):

Population Category
1 1-1,000 pop. [1 5,001-10,000

[] 1,001-5,000 pop. [] 10,001-20,000

Subject Category
[] Public Safety [] Public Works

] Economic Development (includes community development and planning programs)

[] Public Service (anything not covered by any of the previous categories)

Municipality’s name and address

Mayor’s Signature* Mayor’s Printed Name

Contact Person (main contact for any questions, as well as setting up the video shoot if the project wins)

Contact’s Telephone Number Email Address

Title of Project

Remember to include three photographs depicting the project for use in the Achievement Award video. Photos
may be attached to the entry.

*Note: The mayor s signature indicates his/her commitment to or appointment of a representative to attend the
League's Municipal Achievement Awards Ceremony during the 2008 League Convention in Birmingham should
your municipality win an award.

Attach a copy of this form to the front of each of the six copies of the written entry.

Remember: entries should be sent certified mail and must be postmarked by Monday, December 3, 2007. Hand-
delivered entries must be received in the League’s office by 5:00 p.m., Monday, December 3, 2007.

Mail entries to: Municipal Achievement Awards, ALM, PO Box 1270, Montgomery, AL 36102. For more
information, contact Carrie Banks at 334-262-2566 or via email at carrieb@alalm.org.



Polyengineering, inc.

Architecture. Engineering. Solutions.

Serving Alabama’s Municipalities for over 44 Years

Architecture < Civil Engineering = Water Supply & Treatment
Water Storage & Distribution = Wastewater collection & transmission
Wastewater Disposal / Reuse « Paving & Drainage
Storm Water Retention & Treatment = Solid Waste Disposal = Utility Relocation
Urban Revitalization = Parks & Recreation = Environmental Consulting

"

P.0. Box 837 = Dothan, Alabama 36302 = phone 334-793-4700 = Fax 334-793-9015

Serving investors through our

Public Finance Group since 1901

We Thrive Together

STERNEAGEE.COM

800 Shades Creek Parkway, Suite 770
Birmingham, Alabama 35209
205.414.3300 * 800.240.1438

Sterne, Agee & Leach, Inc. is member NYSE/NASD/SIPC




AMROA Installs Officers

Newly installed officers for the Alabama Municipal Revenue Officers Association. Pictured from left to right are
Kathy Woodard, Secretary, Orange Beach; Melissa Maledy, Vice President, Enterprise; Tina Boyles, President,
Decatur; Gwen Hall, President-Elect, Mobile; and Haley Burford, Treasurer, Gadsden.

HENDON ENGINEERING ASSOCIATES

CONSULTING ENGINEERS m
Quality, Full Service Engineering / \\ w
i

Municipal, Civil, Environmental,
Natural Gas, and Electrical Engineering

Instrumentation and Controls
Contact Theresa Lloyd
1025 MONTGOMERY HIGHWAY PHONE: (205) 823-7480 . .
BIRMINGHAM, ALABAMA 35216 PR (203) 6237480 CMO Program Administrator
e-mail: staff@hendonengineering.com 334'262'2566
or via email at
theresal@alalm.org

Visit the League
online at

www.alalm.org
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Municipal Photos
Wanted

Get your cameras ready!

The Alabama League of Municipalities is holding a
photo contest! The First Place winning photo will be
featured on the cover of the 2008 Annual Directory!
Other honorable mention photos will be used in the
Alabama Municipal Journal throughout 2008.

CONTEST! _

To Eter:

Photos must be taken of your municipality. Municipal buildings, parks, street scenes, downtowns, city
festivals, etc. are all acceptable. Photos do not have to be taken by a professional photographer;

however, all photos must be taken within the last 18 months.

Photo Format:
Entries should be vertical, color images and submitted in JPEG or TIFF format.i
enough for print quality purposes. Photos must be submitted on a cd. The page
x 11 and the image should be at least 150 dpi at this size (1,200 x 1,500 plxels) aI :
(1800x1200 pixels) is preferred. Submissions that are not print-quality '

Return of Photos
Photo files will not be returned. Please do not send your only file of a photo.

Ownership/Use Rights

Photographers retain the copyright to their photographs. By entering the Alabama League of
Municipalities (ALM) photo contest, photographers agree to have their submitted photograph displayed
on any ALM publication as well as the ALM website without any fee or other form of compensation, and
also agree that the photo may be used, with photo credit, on the website for the National League of
Cities (NLC) and within NLC’s publications. Photos will be credited to the photographer named in the
entry form. Entries will never be used by ALM in any manner for advertising or sale. In the event that
ownership of any photograph submitted to ALM is contested in any manner, ALM retains the discretion
to disqualify that photograph and discontinue use of the photograph.

ALL ENTRIES MUST BE SUBMITTED BY NOVEMBER 16, 2007

Mail to: Alabama League of Municipalities
Photo Contest
P.O. Box 1270
Montgomery, AL 36102

For Official Rules and Entry Form,
visit us on the web at www.alalm.org.



AMFund

To assist municipalities throughout the state, the Alabama
League of Municipalities (ALM), has developed the
Alabama Municipal Funding Corporation (AMFund) to
provide low-cost financing to ALM Members.

Tax-exempt notes are issued from which ALM members
can borrow at low tax-exempt interest rates to fund
or refund almost any municipal project. Additionally,
AMFund can provide your municipality with significant
financing advantages:

+For equipment, construction, +Almost any amount b
repairs or debt refinance +Up to 30 years to repay
+Low cost of issuance +Flexible repayment r J
+Tax-exempt +Simple application
+Fixed or variable rates +Administered by your T
League!

For more information, visit www.alalm.org or contact
AMFUND Marketing Director Greg Cochran at
334-262-2566 or via email at gregc@alalm.org.

The League’s Municipal Revenue Service for collection
of delinquent insurance license taxes has more than
50 years experience of responsible and aggressive
collection of lost revenue, currently for over 300
communities in Alabama.

Contact us today and let our proven professionals get
the job done efficiently and effectively.

_'.Z'.?: Together our strength in numbers works for you.
ALABAMA LEAGUE OF MUNICIPALITIES

535 Adams Avenue Montgomery, AL 36104
334-262-2566 OR 888-255-0434

Over 300 Alabama Municipalities Have.



Insuring the Future of
Local Government
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Is YOUR future covered?

JiM CHAMBLEE, SALES MANAGER
SteEVE WELLS, PRESIDENT Rated A- by ’
334-386-3863 800-239-AMIC (2642)

110 N. Ripley Street - Montgomery, AL 36104




